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LIABILITY UNDER AUTOMOBILE 
INSURANCE POLICY WHEN CAR 
OPERATED UNLAWFULLY 


Insurance, instead of prejudicing the 
victim of an accident, often supplies the 
only fund from which the victim can be 
paid. Those who have argued against the 
validity of insurance covering negligence 
and other unlawful acts, should use their 
oratory in securing compulsory insurance 
of some kind—insurance policy or bond— 
covering automobiles as their operation 
may affect third persons injuriously. 

Public policy, it is held, does not forbid 
the enforcement of a policy covering lia- 
bility for injury caused by the use on the 
highway of an automobile by an infant 
under the age permitted by statute (Mes- 
sersmith v. American Fidelity Co., 232 
N. Y. 161, 133 N. E, 432, 19 A. L. R. 876.) 

Touching on the question of publie pol- 
icy in this respect, it was said in the case 
just cited: ‘‘In too many ways to be mis- 
read the state, through its legislature, has 
manifested recognition and approval of 
the business of insurance against the con- 
sequences of negligence, whether personal 
or vicarious. Even without the aid of 
legislation, courts of high authority have 
reached a like conelusion. Courts are slow 
to substitute their own varying views of 
policy for those which have found em- 
bodiment in settled institutions, in every 
day beliefs and practices, which have 
taken root and flourished.’’ 

The defendant in this case did not 
urgently dispute that there may be in- 
demnity against the consequences of neg- 
ligence, but it argued that the plaintiff’s 
liability was the product, not of negli- 
gence, but of wilfulness, in permitting the 
infant to have sole charge of the machine. 
The court held, however, that the exten- 
sion of the policy to this case is no de- 





parture from its restriction to injuries 
that are the product of accident or negli- 
gence. ‘‘The plaintiff, in intrusting his 
ear to a youth under eighteen, did not 
desire or intend that there should be any 
injury to travelers. The act of so intrust- 
ing it was wilful, but not the ensuing con- 
duct. of the custodian, through which in- 
jury resulted. Indeed, the violation of the 
statute would have been the same, though 
the driver’s age had been unknown. What 
was wilful was not actionable, except as 
it became so in the sequel, through what 
was unintended or fortuitous.”’ 

As has been declared, the law is not 
always logical, and everyone concerned 
with the administration of the law knows 
this. If the law is not logical, public pol- 
icy is even less logical, for, by common 
consent, these third-party indemnity in- 
surances have been treated as valid and 
effective.’’ 

A policy insuring an owner against 
sums which he should become legally 
liable to pay other persons as compensa- 
tion for accidental personal injury sus- 
tained through the driving of his automo- 
bile was held to cover accidents due to 
gross as well as ordinary negligence, and 
to include a case where two persons were 
injured and another killed by reason of 
the insured’s criminal negligence in driv- 
ing his automobile at an excessive speed. 
It was held that the policy so construed 
was not against public policy (Tinline v. 
White Cross Ins. Assn. (1921), 3 K. B. 
327, 19 A. L. R. 879n.) In this case the 
court said that, speaking generally it is 
true that it is against public policy to in- 
demnify a man against the consequence of 
a crime which he knowingly commits, the 
word ‘‘erime’’ in this connection inelud- 
ing the breach of any statutory duty 
which renders a man liable to fine or im- 
prisonment. And further: ‘‘In motor 
accidents where the assured is the driver 
of the motor car, I suppose in the great 
majority of cases the accident is due to 
the breach by the driver of some enact- 
ment. Many of these accidents are due 
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to driving at excessive speed. That was 
the ease here. Driving at an excessive 
speed—exceeding the speed limit—is the 
breach of an enactment which subjects the 
person guilty of it to fime or imprison- 
ment; and if the ordinary law were to be 
applied to cases of this kind it would be 
a defense to say that the assured, although 
he did not intend to commit manslaughter, 
committed it by violating an enactment— 
namely, by driving in excess of the speed 
limit, or by driving to the danger of the 
public. But it is notorious that that de- 
fense is never raised. There can be no 
doubt that if none of the three persons 
who were knocked down had been killed, 
but all have been injured, there would 
have been no defense to this action. In 
my opinion, the fact that one of the per- 
sons was killed makes no difference for 
this purpose. Precisely the same negli- 
gence which injured the two persons 
killed the third, but to hold that there is 
any difference in the liability to indemnify 
would be to hold that the indemnity de- 
pends upon the nature and result of the 
injury sustained by the person who is 
knocked down, or, to put it in another 
way, that it depends in some degree upon 
the amount of the assured’s negligence.’’ 


The kind of act that is not covered by 
a policy insuring against the consequences 
of an accident is mentioned in the Tinline 
ease. It is an intentional act. If the in- 
sured intentionally runs down and kills 
a person with his machine, the result is 
not manslaughter, that is, is not an acci- 
dent, but is murder. Murder does not re- 
sult from an accident; manslaughter does. 


It is well established that insurance is 
valid that covers loss and damage in- 
flicted when the insured is violating speed 
laws, although the law is penal (Fire- 
men’s Fund Ins. Co. v. Haley, Miss., 92 So. 
635, 96 C. L. J. 30): And although one 
may not insure himself against damages 
resulting to him because of his violation 
of a criminal statute, he may insure 
against the consequences of criminal acts 








by his employees. Otherwise, bonds taken 
to insure against misappropriation or em- 
bezzlement of funds by employees would 
be void (Taxicab Motor Co. v.. Pacific 
Coast Cas. Co., 73 Wash. 631, 132 Pae, 
393). 


It seems to be equally well settled that 
a policy covering the operation of an auto- 
mobile by an infant under the age per- 
mitted by statute, is valid (Messersmith y., 
American Fidelity Co., 187 App. Div. 35, 
175 N. Y. Supp. 169; Royal Indemnity Co. 
v. Schwartz, Tex. Civ. App., 172 S. W. 
581; Brock v. Travelers Ins. Co., 8 Conn, 
308, 91 Atl. 279; Morrison v. Royal In- 
demnity Co., 180 App. Div. 709, 167 N. Y. 
Supp. 732). Nor is insurance invalidated 
by the fact that the automobile was being 
operated in violation of a statute requir- 
ing it to be registered (Messersmith v. 
American Fidelity Co., 187 App. Div. 35, 
175 N. Y. Supp. 169). 








NOTES OF IMPORTANT DECISIONS 


RIGHT OF CLIENT TO RECOVER MONEY 
PAID TO*ATTORNEY FOR COMPOUNDING 
A FELONY.—The general and well-known rule 
is that the law will not aid either party to an 
illegal agreement and will leave them where 
it finds them. This rule is subject to the ex- 
ception that when the parties are not equally 
guilty, or not in pari delicto, and where pub- 
lic policy will be advanced, the one more ex- 


cusable will be given relief against the trans- 


action (Duval v. Wellman, 124 N. Y. 156). 
Thus, where the plaintiff has been induced to 
enter into the illegal scheme or contract by 
reason of duress, imposition or hardship, when- 
ever the court deems it in the interest of pub- 
lic policy it will give the plaintiff relief against 
the transaction. ‘ 

In the case of Berman v. Coakley, 137 N. E. 
667, decided by the Supreme Judicial Court of 
Massachusetts, it appeared that the defendant, 
an attorney, informed the p!aintiff that a cer- 
tain complaint had been made against him to 
the district attorney of the county in which he 
resided. Plaintiff thereupon retained defend- 
ant to act as his attorney, and defendant in- 
formed plaintiff that the percon who had made 
the complaint would withdraw it upon the 
payment of a certain sum. The plaintiff paid 
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the sum of money asked, and later discovered 
that the representations which had been made 
by defendant as to a complaint having been 
made against him were fraudulent. He then 
brought an action to recover back the money 
he had paid to defendant for the purpose of 
stifling the prosecution. The court held, on 
the author'ty of the New York rule laid down 
in Ford v. Harrington, 16 N. Y. 285, that an 
attorney being one in whom confidence is re- 
posed by reason of his relationship to his 
client, and, furthermore, he being an officer of 
the court, sworn to aid in the administration 
of justice, the parties were not in pari delicto, 
and the attorney would not be allowed to take 
any advantage of his client. The plaintiff, 
therefore, although he had paid over the money 
for the purpose of furthering an illegal scheme, 
was entitled to recover it back. 


We quote a portion of the Court’s opinion, 
written by Chief Justice Rugg, as follows: 


“An attorney at law has been said to 
be a public officer. He is an officer of the 
court, sworn to aid in the administration of 
justice and to act with all good fidelity both 
to his clients and to the court. The public 
have a deep and vital interest in his in- 
tegrity. It is a matter of profound 
importance from every point of view that 
members of the bar be men of probity and 
rectitude, jealous to maintain relations of 
utmost honesty with their clients and solici- 
tous to protect them against legal wrong. 
Unflinching fidelity to their genuine inter- 
ests is the duty of every attorney to his 
clients. Public policy hardly can touch mat- 
ters of more general concern than the main- 
tenance of an untarnished standard of con- 
duct by the attorney at law toward his client. 
The attorney and client do not deal with 
each other at arm’s length. The client often is 
in many respects powerless to resist the in- 
fluence of his attorney. If that influence be 
vicious, untoward, criminal, the relation of 
trust is abused and becomes the source of 
wrong. It requires no discussion to demon- 
strate that upon the allegations of the pres- 
ent bill the defendant failed to conform to 
the obligation resting upon him as attorney 
for the plaintiff. These allegations, taken 
at their face value, as is necessary on de- 
murrer, show that the conduct of the defend- 
ant was far more reprehensible than that of 
the plaintiff. The plaintiff and the defend- 
ant were not in pari delicto. Whatever may 
be justly said in condémnation of the acts of 
the plaintiff is less than is necessary touch- 
ing the acts of the defendant.” 


ATTEMPT OF BYSTANDER TO STOP 
RUNAWAY AUTOMOBILE DOES NOT PRE- 
VENT RECOVERY FOR NEGLIGENT PARK- 
ING.—Where one negligently parked an auto- 
mobile on a steep grade, as a result of which 
the car started down hill of its own accord, and 
struck plaintiff, it is held by the Supreme 
Court of Missouri, in Vaughn v. Meier, 246 S. 
W. 279, that recovery is not defeated by the in- 
tervening negligence of a third person who at- 
tempted to stop the car, but failed to do so, 
and who deflected its course so that it struck 
plaintiff. We quote from the Court’s opinion as 
follows: 

“But it is said that Karf might have 
steered the car, had he not abandoned it, 
across the street, and it would have stopped 
at the curb before reaching the plaintiff, or, 
if he had not interfered at all, the car would 
not have veered out from the curb into the 
street, but would have gone along down the 
curb and lodged against the other cars 
parked there, and not have injured the plain- 
tiff; that his jumping off and letting the car 
go down the hill unchecked was the sole 
proximate cause of -the accident. We must 
rule this point against defendant. If de- 
fendant was negligent in leaving his car in- 
securely parked, which caused it to start 
down the hill, the fact that its course may 
have been changed by the negligence of Karf 
in attempting to stop it, whereby it struck 
plaintiff when it otherwise woud not have 
done so, does not prevent defendant’s negli- 
gence in parking his car from being a proxi- 
mate cause of the accident, nor relieve de- 
fendant from his negligence in parking his 
car. There may be more than one proximate 
cause of an accident, several concurring 
proximate causes, in which évent both parties 
guilty of negligence would be liable to the 
injured party. If Karf was _ negligent, 
which we do not decide, his negligence was 
but a concurring proximate cause, and not 
the sole proximate cause, of plaintiff's in- 
jury.” 








A countryman went to London to visit some 
relatives and to see the sights. He remained 
until patience upon the part of his hosts, a 
married couple, had ceased to be a viriue. 


“Don’t you think, my dear fellow,” remarked 
the husband one day, “that your wife and chil- 
dren must miss you?” 





“No doubt. Thanks for the suggestion; I’ll 
' send for them.”—London Answers 
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CORPORATIONS AS PLAINTIFFS IN 
ACTIONS FOR DEFAMATION 


By Charles J. Dolan 


Prior to the decision in the case of City 
of Chicago, a municipal corporation, v. 
The Chicago Tribune Company, a corpora- 
tion, which was handed down by the Su- 
preme Court of Illinois sitting en bane on 
April 18, 1923, there had been no adjudi- 
eation of the question whether a municipal 
corporation can maintain an action for 
defamation. The nearest approach to an 
expression of judicial opinion on this sub- 
ject was the obiter dictum of a judge of 
the Court of Queen’s Bench, in the case of 
the City of Manchester v. Williams, de- 
cided in the year 1891 and reported in 1 
Queen’s Bench at page 94. In that case 
the plaintiff was non-suited, for the reason 
that the libel complained of attributed cor- 
ruption to the officials of Manchester, but 
did not directly relate to the city’s prop- 
erty or eredit. The opinion, however, 
states the general rule to be, that a city 
ean maintain a suit for defamatory state- 
ments, injurious to its property and credit. 


As far as private corporations are con- 
cerned, there has never been any doubt 
about the rule of law. In the leading case 
of Metropolitan Saloon’ Omnibus Co. v. 
Hawkins, 4 Hurlst. & N. 87, 28 L. J. Exch. 
N. S. 201, 5 Jur. N. S. 226, Pollock, C. B., 
said: 

‘‘That a corporation at common law 
can sue in respect of a libel there is no 
doubt. It would be monstrous if a cor- 
poration could maintain no action for 
slander of title through which they lost 
a great deal of money. It could not sue 
in respect of an imputation of murder, 
or incest, or adultery, because it could 
not commit those crimes. Nor could it 
sue in respect of a charge of corruption, 
for a corporation cannot be guilty of 
corruption, although the individuals 


composing it may. But it would be very 
odd if a corporation had no means of pro- 
tecting itself against wrong, and if its 





property is injured by slander it has no 
means of redress except by | action. 
Therefore, it appears to me clear that a 
corporation at common law may main- 
tain an action for a libel by which its 
property is injured.”’ 


The American cases are to the same 


effect. Thus, in the case of St. James Mili- 
tary Academy v. Gaiser, 125 Mo., 517, it 
was held that a corporation operating a 
dancing school was entitled to bring suit on 
account of the publication of a charge of 
immorality in the conduct of the school, 
and in another Missouri case, that of Peo- 
ples United States Bank v. Goodwin, 148 
Mo. App. 364, it was held that a corpora- 
tion may maintain an action for damages 
eaused by a libel affecting its pecuniary 
interests by reflecting on its solvency, the 
honesty of its management, or the quality 
of its products. The law on this subject is 
stated as follows by the Supreme Court of 
Ohio in the case of Brayton v. Cleveland 
Special Police (52 L. R. A. 525): 

‘An action of libel may be maintained 
by a corporation where the character or 
condition of its marketable products is 
misrepresented, or where the libel relates 
to its business so as to affect the confi- 
dence of the public and,drive away its 
customers, or where the libel affects its 
eredit in the community and weakens the 
publie confidence so that it is more diffi- 
cult to obtain credit or borrow money. 
It seems that in none of these cases is it 
necessary to allege special damage where 
the obvious effect of the libel would be to 
ruin the business. If the publication of 
the libel would not naturally tend to 
affect the marketable value of the cor- 
poration goods, or its financial standing, 
or its relations with its customers, or its 
obtaining business, special damages 
should be alleged and proved.’’ 

The same reasons that sustain the right 
of a private corporation to maintain an 
action for defamation seem applicable in 
the case of quasi-public corporations ope- 
rating large public utilities, such as those 
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that furnish light, water and transporta- 
tion facilities to municipalities. It seems 
but a step from the case of a quasi-public 
corporation to that of a municipality that 
itself operates its public utilities. Since a 
municipal corporation is empowered to 
sue and to be sued, the conclusion seems to 
follow that it can maintain an action for 
defamation, unless there is some special 
objection applicable to its ease which is not 
applicable to the case of a private corpora- 
tion. 


The theory on which the City of Chicago 
proceeded in its suit against the Tribune 
Company was that a modern municipality 
has a twofold aspect. On the one hand, it 
is an arm of the state, charged with the 
performance of governmental functions. 
On the other hand, it may be to a greater 
or less extent engaged in manifold enter- 
prises of a quasi-public and non-govern- 
mental character; and, to the extent to 
which it is engaged in business, it is a 
property owner vested with the rights and 
subject to the liabilities of other owners of 
property. While admitting that neither 
the state itself nor any of its subdivisions 
eould maintain an action for defamation, 
the city contended that, in its proprietary 
eapacity, it should have the same right of 
redress as a private corporation or a citi- 
zen, in the event that its credit had been 
injured by the publication of defamatory 
statements. 


The suit for civil libel was brought by 
the city on September 17, 1920. It was 
based on articles appearing at that time in 
the Chicago Tribune, in which it was saiu 
that the city was ‘‘broke’’; that ‘‘bank- 
ruptey is just around the corner from the 
City of Chicago’’; that its ‘‘eredit is shot 
to pieces’’; that the city administration 
‘‘having busted the city, and having re- 
duced it to. such insolvency that it is is- 
suing Villa script to pay its bills, is reaching 
out for the state’’; that the city ‘‘is bank- 
rupt, and the banks of the city have re- 
fused it eredit.’’ No special damages were 


YUM 





alleged, the city holding that these state- 
ments were libelous per se. 

To this declaration, the defendant filed 
a demurrer, based on two propositions, the 
first being, that to permit a recovery in 
such ease would be to violate the constitu- 
tional guarantee of freedom of speech and 
of the press, and the second, that the state- 
ments complained of were not libelous. 


The Supreme Court of Illinois affirmed 
the decision of the Court, nisi, in sustain- 
ing defendant’s demurrer. An analysis of 
its decision shows that it is based on two 
fundamental principles. The first is, that 
a municipality, when it enters a suit of 
this kind, does not divest itself of its gov- 
ernmental character so as to proceed under 
its purely proprietary aspect. The other 
is that there is no essential difference be- 
tween a civil suit and a criminal suit, so 
far as a proceding on behalf of a munici- 
pality, suiting ex delicto, is concerned. 

In laying down the first principle above 
referred to, the Court said: 

‘*While for certain limited purposes it 
is often said that a municipality owns 
and operates its public utilities in its 
capacity as a private corporation and 
not in the exercise of its powers of local 
sovereignity, yet because of its proprie- 
tary rights it does not lose its govern- 
mental character. Its property is not 
subject to execution (City of Chicago v. 
Hasley, 25 Ill. 485), nor to federal taxa- 
tion (Pollock v. Farmers’ Loan and 
Trust Co., 157 N. S. 429, 584), nor is 
the city subject to garnishment (Merwin 
v. City of Chicago, 45 Ill. 133), and its 
so-called private property may, with ex- 
ceptions, be taken from it by the state 
(Ward v. Field Museum, 241 Ill. 496), 
it is manifest that the more so-called pri- 
vate property the people permit their 
governments to own and operate, the 
more important is the right to freely 
critivize the administration of the gov- 
ernment. As the amount of property 
owned by the city and the amount of 
public business to be transacted by the 
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city increase, so does the opportunity for 
inefficient and corrupt government in- 
crease and the greater will be the efforts 
of the administration to remain in con- 
trol of such a political prize. 


‘‘The richer the city the greater the 
incentive to stifle opposition. In so far 
as the question before us is concerned, 


no distinction can be made with respect . 


to the proprietary and governmental 
capacities of a city. 

‘All organized governments own and 
operate more or less property, and cer- 
tain proprietary rights have long been 
recognized as necessary for the welfare 
of the inhabitants of the municipality. 
Municipal corporations, however, exist 
primarily for governmental purposes, 
. and they are permitted to enter the com- 
mercial field, solely for the purpose of 
subserving the interests of the public 
which they represent. A city is no less 
a government because it owns and ope- 
rates its own water system, its own gas, 
and electric system, and its own transpor- 
tation system. In Byrne v. Chicago Gen- 
eral Railway Co., 169, Ill, 75, this Court 
said: ‘The city is but an agency of the 
state, and governs, within its sphere, for 
the state.’ ”’ 


The other principle upon which the 


Court’s decision is based is stated as fol- 
lows: 


‘‘While in the early history of the 
struggle for freedom of speech the re- 
strictions were enforced by criminal 
prosecutions, it is clear that a civil action 
is as great. if not a greater, restriction 
than a criminal prosecution. 


“Tf the right to criticize the govern- 
ment is a privilege which, with the ex- 
ceptions above enumerated cannot be re- 
stricted, then all civil as well as criminal 
actions are forbidden. 


‘*A despotic or corrupt government 
ean more easily stifle opposition by a 
series of civil actions than by criminal 
prosecutions. ’’ 








Applying these principles to the case at 
bar, the Court reached the conclusion that 
the action ‘‘is out of tune with the Ameri- 
can spirit, and has no place in American 
jurisprudence.”’ 


A remarkable consequence of the Illinois 
decision is that it extends immunity to pub- 
lishers of newspapers even for false state- 
ments affecting the credit of municipalities, 
when made maliciously and with knowl- 
edge of their falsehood. The Court said: 


‘*By its demurrer appellee admits it 
published malicious and false statements 
regarding the City of Chicago with in- 
tent to destroy its credit and financial 
standing, and assuming that there was a 
temporary damage to the city and a re- 
sultant increase in taxes, it is better that 
an occasional individual or newspaper 
that is so perverted in jdugment and so 
misguided in his or its civie duty should 
go free than that all of the citizens 
should be put in jeopardy of imprison- 
ment or economic subjugation if they 
venture to criticize an inefficient or cor- 
rupt government. 


‘*We do not pass upon the truth or 
falsity of the publications nor the merits 
of the political controversy between the 
parties. We consider the question solely 
from the standpoint of public policy and 
fundamental principles of government. 
For the same reason that members of the 
legislature, judges of the courts, and 
other persons engaged in certain fields 
of the publie service or in the admin- 
istration of justice are absolutely im- 
mune from actions, civil or criminal, for 
libel for words published in the dis- 
charge of such public duties, the indi- 
vidual citizen must be given a like privi- 
lege when he is acting in his sovereign 
capacity.’” 


The only limitation to which the press 
is subjected is that it must not incite its 
readers to seek the overthrow of the gov- 
ernment by force. In this connection the 
Court said: 
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‘*Where any person, by speech or writ- 
ing, seeks to persuade others to violate 
existing law or to overthrow, by force 
or other unlawful means, the existing 
government, he may be punished. (Peo- 
ple v. Lloyd, 304 Ill, 23; Gilbert v. 
Minnesota, 254 U. S. 325; 41 Supreme 
Court, 125), but all other utterances or 
publications against the government 
must be considered absolutely privi- 
leged.’’ 








PARTNERSHIP—ELEMENTS OF 


NATIONAL BANK OF COMMERCE OF ST. 
LOUIS v. FRANCIS 


246 S. W. 326 
(Supreme Court of Mo, Dec. 6, 1922) 


In an action by a national bank against first 
mortgage bondholders or a railroaa company, on 
notes of a construction company organized by 
the bondholders, who had purchased the prop- 
erty of the railroad company at foreclosure sale 
through a reorganization committee and held 
certificates of beneficial interest, brought on 
the theory that the bondholders were partners 
and that the construction company was 
a mere dummy corporation acting as their 


' agent, held, that defendants were not liable as 


partners, since the reorganization agreement, 
while providing for sharing profits, did not 
provide for sharing losses, the notes being spe- 
cifically limited to the securities pledged for 
payment thereof, the net earnings of the rail- 
road, and unexpended funds derived from the 
notes, and it not appearing that defendants 
ever intended to become partners, as among 
themselves. 


Edw. J. White and Geo. L. Edwards, both of 
St. Louis, for appellant. 

Bryan, Williams & Cave, of St. Louis, for re- 
spondent Mallinckrodt. 

A. & J. F. Lee and Thomas S. McPheeters, 
all of St. Louis, for respondents Francis and 
others. 

Jourdan, Rassieur & Pierce, of St. Louis, for 
respondents Scullin and others. 

Jeffries & Corum, of St. Louis, for respond- 
ents Knight and others 

SMALL, C. I. Appeal from the circuit court 
of the City of St. Louis. The petition of the 
plaintiff, a national bank, to recover a money 
judgment against the defendants, is in three 
counts: First, it seeks to hold defendants as 


partners; second, to set aside the transaction 
under which the money was paid out by the 
plaintiff, as ultra vires the plaintiff as a na- 
tional bank, and to recover same from de- 
fendants under an implied contract to repay 
said money; third, to hold defendants liable 
as for money had and received. 


The three counts are bared upon the same 
transaction, to-wit: The purchase by the 
plaintiff on October 1, 1906, of 525 notes (so 
called) of the Allegheny Improvement Com- 
pany, for $1,000 each, which company the peti- 
tion alleges, in effect, was a dummy corporation 
used by defendants as their agent to make said 
notes as a construction company in pursuance 
of a reorganization agreement of the defend- 
ants, who were first mortgage. bondholders of 
the St. Louis & North Arkansas Railroad Com- 
pany, and who had caused said mortgage to 
be foreclosed and had purchased the property 
of said railroad company at the foreclosure 
sale, through a reorganization committee. The 
allegations of the petition in this regard are as 
follows: 

“For the purpose of making said exten- 
sions of said property the agents used a pre- 
tended corporation, known by the name of 
the Allegheny Improvement Company. Said 
company was organized or adopted and used 
for the purposes for which a construction 
company was directed to be organized or 
adopted and used by the principals’ agree- 
ment, and pursuant thereto. Said company 
was organized or adopted and used by the 
agents, in the exercise of the powers con- 
ferred upon them by the principals’ agree- 
ment. The agents appointed or elected the 
shareholders, directors, and officers of said 
company from time to time, none of whom 
had any financial interest in said company. 
Said company never had any actual paid-up 
capital, and never owned any property of any 
kind or character. Said company had no 
real independent existence, and was a cor- 
poration in name only, being solely the in- 
strument and hand of the agents. The agents 
caused said company to contract .with the 
railroad company selected by them for the 
extension of said property east and west, in 
consideration of said railroad company pay- 
ing to said construction company for the use 
and benefit of the principals $25,000 par 
value of its stock and $25,000 par value of 
its first mortgage bonds for each mile of 
road so constructed.” 


The petition further states “that plaintiff 
has always -relied for the repayment of said 
moneys upon the notes of the Allegheny Im- 
| provement Company” The petition also shows 
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that no interest was paid on said Allegheny 
Improvement Company notes after October 1, 
1909, and that the principal thereof came due 
October 1, 1911. This suit was filed April 8, 
1918. Defendants filed a demurrer to each 
count in the petition, setting forth two 
grounds: First, that it failed to state facts 
sufficient to constitute a cause of action against 
defendants, or either of them; and second, that 
it appears upon the face of each count that 
the cause of action attempted to be alleged 
therein was barred by the statute of limitations. 


The Court sustained said demurrer, and 
plaintiffs refusing to plead further, final judg- 
ment was rendered in favor of the defendants, 
from which plaintiff appealeu to this court. 

By an agreement of counsel in the lower 
court, and continued here, the exhibits referred 
to in the petition are deemed part of the peti- 
tion and are to be so considereu in disposing 
of the demurrer. Said exhibits are very volum- 
inous and are four in number. No. 1 may be 
denominated the bondholders’ reorganization 
agreement. It recites: The default of the St. 
Louis & North Arkansas Railroad to pay its 
interest due on the bonds, July 1, 1905, and 
January 1, 1906, and that its then existing road 
would not produce revenues enough to pay 
expenses, and that this condition could only be 
relieved by an extension of its lines, to con- 
nect with Joplin, Mo., on the west, and Helena, 
Ark., on the east, which extensions were esti- 
mated to cost $5,000,000. That some of the 
bondholders were unwilling to subscribe to- 
ward the fund necessary to make such exten- 
sions, and the railroad company could not raise 
the necessary money without the co-operation 
of the majority of its first mortgage bondhold- 
ers; who had requested the trustees in the 
mortgage to foreclose the same, and that to 
protect the interests of the bondholders it was 
necessary to appoint a reorganization commit- 
tee. Therefore, the parties signing said agree- 
ment mutually agreed: 

First. To forthwith surrender their bonds 
and coupons to the Union Trust Company of 
St. Louis, as depositary, subject to the order 
of the committee of reorganization. 

Second. For which the trust company wou'd 
issue to each bondholder a certificate of bene- 
ficial interest, in a certain prescribed form. 

Third. That John Scullin, D. R. Francis, 
Robert S. Brookings and R. C. Kerens should 
be the committee of reorganization and em- 
powered: 

(a) To bid in the property and franchises of 
the railroad company at the foreclosure sale 
and use the bonds and coupons of the sub- 
scribing bondholders in payment of such part 





of the purchase price as permitted by the de 
cree of the court. 

(b) To have rull power to execute a tem- 
porary mortgage upon the railroad so pur- 
chased “for the purpose of raising money to 
pay into the registry of the court” the néces- 
sary sum to pay ratably other bondholders not 
parties to the reorganization agreement, and 
costs of the forceclosure proceedings, includ- 
ing master’s and attorney’s fees, “or to bind 
the subscribers hereto severally in the propor- 
tion of their interests as represented by the 
certificates of beneficial interest issued to them 
for the payment of money borrowed by said 
committee to be used for the aforesaid pur- 
poses, but to no greater extent, it being ex- 
pressly understood that the subscribers hereto 
shall be held as security for such sum as the 
committee may borrow for the purposes afore- 
said, only in the event a temporary mortgage 
upon the property purchased is not executed, 
and then only severally to the extent alone of 
their ratable share of said loan.” 

(c) Committee to collect proceeds for bond- 
holders in case third party purchased at fore 
closure sale. 

(d) “If the committee becomes the purchaser 
of said property, the members thereof shall, as 
trustees and agents of the subscribers, hereto 
forthwith reorganize the company in accord- 
ance with the provisions of the statutes of the 
states of Arkansas and Missouri relating to the 
reorganization of railroad companies by pur- 
chasers at judicial sales.” 


(e) For the purpose of controlling the stock 


and bonds of the companies which may con- 
struct the proposed extensions, the committee 
shall make such contract with the Southeastern 
Railroad Company for constructing the eastern 
extension as is necessary “to acquire the own- 
ership of said railroad as trustees and agents 
of the subscribers hereto,” or may incorporate 
another company to acquire its property rights 
and franchises. The committee shall also cause 
to be organized a corporation in Missouri, “for 
and on behalf of the subscribers hereto,” for 
extension westward to Joplin. Said committee 
also to have power to sell the property and 
franchises of the reorganized company to any 
construction company, and undertake with 
such purchasing company to cause to be con- 
structed said extensions, upon the purchasing 
company agreeing to issue and deliver to the 
committee all the stock and bonds of the en- 
tire line when completed, including the line 
of the St. Louis & North Arkansas Railroad 
Company, as reorganized, for not less than an 
issue of $25,000 per mile, each of stock and 
bonds, and said committee shall have power to 
cause the St. Louis & North Arkansas Rail- 
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road Company, as reorganized, to purchase any 
such construction company, or to consolidate 
said reorganized St. Louis & North Arkansas 
Railroad Company, with any such construction 
company upon such terms as the committee 
may deem “best for the subscribers hereto.” 


(f) Said committee to have power to cause 
a construction company to be organized for the 
“benefit of the subscribers hereto,” and cause 
said company to make contracts with the 
company undertaking to build said extensions 
for the stock and bonds received by said con- 
struction company from the railroad company 
as consideration for building such extensions. 
“All profits made by any such construction 
company shall,_under proper contract to be 
made by the committee, be paid to the commit- 
tee for the benefit of the holders of the cer- 
tificates of interest.” 

(g) Committee may buy the bonds of bond- 
holders not parties to reorganization agree- 
ment, and use:same in payment of purchase 
price at foreclosure-sale. 


(h) Committee to use all bonds and stocks 
received by it “under any of the contracts 
aforesaid which in its option it is authorized 
to make for and on behalt of the subscribers 
hereto,” except such as it may retain to re- 
imburse itself for money borrowed to pay pur- 
chase price of the property and costs of fore- 
closure sale, “as collateral security for loans 
made to construct said proposed extensions 
upon the terms and conditions hereinafter set 
out.” 

(i) The committee, in order to secure funds 
for building and equipment of said extensions 
shall have power to pledge all the stock and 
bonds issued upon the existing line and exten- 
sions of said railroad “as security for loans 
made to it, or to the construction or railroad 
company engaged in the construction of said 
proposed extensions,” except such as may be 
Tetained under clause (h) hereor, “and it shall 
deposit all of said bonds and stock with a 
trustee, to be held by said trustee as security 
equally and without preference of one loan 
over another. The loan so made shak be evi- 
denced by notes all payable at the same date, 
the first of said notes executed ‘for the first 
advances made, to be due and payable five 
years from the date of said advance, and all 
of said notes shall bear interest payable semi- 
annually at the rate of 5 per cent per annum, 
said semi-annual interest payments to be evi- 
denced by coupon interest notes attached to 
the principal notes. Each of said notes shall 
contain a provision that the maker thereof 
shall have the right to pay the same at the date 
of the maturity of any interest coupon, if 


YUM 





notice of the intention of the maker thereof 
to so pay it is given to the trustee holding the 
security ....... days or more before the ma- 
turity of said semi-annuai interest coupon. 
None of said notes shall be discounted at more 
than 5 per cent of their face value; and the 
subscribers hereto and such bondholders as 
may hereafter become parties hereto shall have 
the privilege and right to subscribe for the 
purchase or discount of said notes in advance 
of the issuance therof in an amount not ex- 
ceeding twice the par value of their present 
holdings of the bonds of the said St. Louis & 
North Arkansas Railroad Company, upon as 
favorable terms as are accorded other pur: 
chasers, and shall be bound by said subscrip- 
tion when tha same is filed with the said 
trustee.” 

(j) The net earnings of the existing line and 
extensions when completed shall be used by 
the committee to pay interest on the construc- 
tion notes, and any deficiency to be paid out 
of money borrowed or received on sale or dis- 
count of such notes. If earnings exceed ac- 
cruing interest, the excess shall be applied in 
retiring the construction notes. 


(k) Committee empowered subject to ap- 
proval of majority of holders of beneficial cer- 
tificates to sell the property of the St. Louis 
& North Arkansas Railroad as reorganized and 
all rights and interests of the subscribers 
hereto, in any other railroaa company, to any 
independent company not organized by said 
committee, or to any individual, for the pur- 
pose of retiring all the indebtedness incurred 
by said committee in the acquisition of the 
St. Louis & North Arkansas Railroad Com- 
pany, and in the construction of the extensions 
herein provided for, “and if any surplus re- 
mains, to distribute same to subscribers,” or 
committee shall have power to make sale of 
property before reorganization. 


(1), Committee has power with consent of 
majority in interest of holders of beneficial 
certificates to secure extensions of such con- 
struction loan or to sell so much of the bonds 
and stock pledged as security therefor, to pay 
off said loans. 

(m) If said construction loans are paid 
either by a sale of the bonds and stocks 
pledged as security therefor or by sale of the 
entire property, as before provided, the com- 
mittee shall, after payment of expenses in- 
curred in the performance of its duty, dis- 
tribute any balance of moneys remaining in 
its hands ratably to the holders of certificates 
of béneficial interest. If the committee shall 
fail to make financial arrangements for the 
extensions of said road, as contemplated, with- 
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in 12 months from the confirmation of the fore- 
closure sale, the reorganization agreement 
shall terminate and the holders of certificates 
of interest shall be entitled to a ratable dis- 
tribution of the stock and bonds of the St. 
Louis & North Arkansas Railroad Company, as 
reorganized, less expenses incurred and paid 
out by the committee. 

Fourth. Provides as to the duties and lia- 
bilities of St. Louis Union Trust Company de- 
positary. 

Fifth. Sets out form of beneficial certificate 
and form of transfer thereof. 

Sixth. Provides for other bondholders be- 
coming parties to reorganization agreement by 
depositing their bonds on or before April 1, 
1906. 

Seventh. Provides for filling vacancies in 
the Committee of Reorganization. 

Eighth. Provides for change of powers of 
the committee by a majority in interest of the 
subscribers thereto. 

The document is signed by the consenting 
bondholders and by the committee of reorgani- 
zation named therein. Exhibit 2, attached to 
petition, is the form of the notes and interest 
coupons of the Allegheny Improvement Com- 
pany, subscribed for and purchased by the 
plaintiff, and is as follows: 


“Exhibit 2. 
“$1000. 
“United States of America. 
“State of Missouri. 
“Aligheny Improvement Company Five Per 
“ Cent Collateral Trust Note. 
“No. 
“Know all men by these presents: That 
the undersigned, for value received, promises 
to pay to the bearer, at the office of the St. 
Louis Union Trust Company, in the City of 
St. Louis, Missouri, or, if regisferea, to the 
registered holder thereof, on the ist day of 
October, 1911, the sum of one thousand dol- 
lars ($1,000) with interest thereon from the 
1st day of October, 1906, at the rate of 5 per 
cent per annum, payable semi-annually, on 
the 1st day of April and October of each 
year; upon presentation and surrender of the 
annexed coupons as the same severally be- 
come due. This note is one of a series is- 
sued, for an aggregate amount not exceeding 
in par value the sum of six million dollars 
($6,000,000) under and in pursuance of an 
agreement dated the 20th day of June, 1906, 
between John Scullin, D. R. Francis, Powell 
Clayton, R. C. Kerens and John F. Shepley, 
therein referred to as the committee, and 
certain other persons, firms and corporations 
therein referred to as subscribers, and of an 
indenture of pledge of even date herewith be- 








tween the said committee, as pledgors, and 
the St. Louis Union Trust Company, as 
trustee, whereby certain bonds and stock of 
the Missouri & North Arkansas Railroad 
Company, and certain other property, have 
been and are to be deposited with the said 
trustee as collateral security to the payment 
thereof. This note may be paid or redeemed 
at the option of the signers hereof, at any 
time before maturity, upon the date of ma- 
turity of any of the coupons hereunto at- 
tached after having previously given at least 
twenty (20) days’ notice thereof, by publica- 
tion of the same in some daily newspaper, 
printed and published in the said City of 
St. Louis, Missouri, signea by the trustee 
under said instrument of pledge. The holder 
of this note shall have the right to institute 
and prosecute against the signer hereof, 
whatever proceeding may be necessary fh 
order to reach and apply to the payment 
hereof the securities held by it or by said 
committee, or the manager under the above- 
mentioned agreement of June 20, 1906, or 
deposited under said instrument of pledge as 
collateral security to the payment hereof, or 
to reach or apply as aforesaid any sum of 
money due said commitee under said agree- 
ment of June 20, 1906, from the subscribers 
thereto; provided, however, that no judgment 
or decree which may be rendered in such 
proceeding or otherwise upon this note or 
any agreement or covenant contained therein, 
shall be enforced against the signer hereof, 
or its stockholders, or against any member 
of said committee individually, or against his 
individual property. 


“Dated at the said City of St. Louis this, 
the 1st day of October, 1906. 

“Allegheny Improvement Company, 
“By John Scullin, President.” 
(Form of Coupon) 

“The Allegheny Improvement Company 
will pay to bearer at the office of the St. 
Louis Union ‘Trust Company in the City of 
St. Louis, Missouri, twenty-five ($25) dollars 


on the first day of —..... being six months’ 
interest due on its _....... collateral trust note 
BEI aniioraneens 

“$25. $25. 


“Charles Gilbert, Secretary.” 
(Form of Trustee’s Certificate) 
“Trustee’s Certificate. 

“The undersigned trustee, named in the 
within note, and the indenture of pledge 
therein referred to, hereby certifies thaf this 
note is one of the notes described in the 
within-mentioned indenture of pledge. 

“St. Louis Union Trust Company, Trustee, 
“By _....... Vice-President.” 
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id Exhibit 3 is the subscription agreement evidenced by collateral trust notes all pay- 
8 signed by the plaintiff bank and others agree- able on the same date which shall be five 
of ing to purchase the notes of the Allegheny {Im- years from the date of the earliest of such 
d provement Company, under the terms and con- issue, bearing interest, payable in semi-an- 
re ditions in such subscription agreement recited. nual installments at the rate of 5 per cent 
id It is dated June 20, 1906. The members of per annum, and redeemable at the option of 
at the reorganization committee, naming them, the maker on the maturity of any semi- 
d are parties of the first part, the St. Louis annual interest coupon upon due notice of 
Ly Union Trust Company, party of the second such proposed redemption; and provided 
a- part, and the persons or corporations who may further that none of said notes shall be dis- 
t- sign the same, are parties of the third part. counted at more than 5 per “ent of its face 
st This subscription agreement recites that to value; and provided further that in addition 
a- procure subscriptions the committee make as to such discount a commission of not exceed- 
T, substantially accurate the representations con- ing 2% per cent upon the face of the notes 
of tained in the “following statement.” The sub- may be paid to the subscribers therefor or 
oe stance of said statement is: That on the 15th the purchasers thereof. 

Dac nace tettees the wonatanaa agreement | ‘The subscribers to sald. reorganization 
f, Suis & eth dean Weliiens Cicemin , agreement reserved the primary right and 
a representing $3,026,500 of its first aan a privilege of subscribing for or discounting 
nt bonds, which bonds ane deposited with ag : pena ry iba, meneame Hpi 
id Lewis: Waien Trust Company as depositary, to nan the Ge: NS Se cares: Se 
me y bonds deposited under said agreement; and 

disposed of as might be directed by the commit- 


pursuant to said privilege bonds of the ag- 


or 

FE tee named in said reorganization agreement, gregate par value of approximately $2,300,- 

or except Robert 8. Brookings, who was succeeded 000 have been subscribed for by the safd de- 

rr" by John F. Shepley as a member of said com positing bondholders. . 
mittee. That said committee purchased the 

e- “And it is hereby agreed by and between 
property of said railroad company at the mas- 

rs ‘ the committee, the manager, .and the several 
ter’s sale, foreclosing the mortgage, for $2,000,- ; 

nt “ Z subscribers as follows: The committee wili 
000 “and now holds said property as such com- . 

“h ; organize or cause to be organized under the 
mittee with the powers and for the purposes : 

or F laws of the states of Missouri and Arkansas, 
expressed in said reorganization agreement.” 

n. or one of them, a corporation or corporations, 

4 That the railroad so acquired extends from 
of, . in which will be duly vested the title to all 
’ Seligman, Mo., to Leslie, Ark., and has a length 
er of 162.62 miles main line. That the committee the property of the sald St. Louis & North 
is : Arkansas Railroad Company acquired at the 


has the power under said reorganization agree- 
ment and purposes to extend the line either by 
is, construction or through trackage arrange- 
ments. or both, northwesterly to Joplin, Mo., 
and southeasterly to Memphis, Tenn., or 
Helena, Ark.— ; 


said foreclosure sale. If said railroad and 
its property shall be conveyed to more than 
one compariy, the same shall be ultimately 
consolidated. For the railroad and property 
aforesaid, the committee shall receive all se- 
curities of the new or the consolidated rail- 





“for the purpose of raising the necessary 


road company, which shall, in par value, be 


~ funds for such extension and for the better- not less than twenty-five thousand dollars 

of ment of the present railroad and for other ($25,000) per mile in first mortgage 4 per 

am ends necessarily or properly incident thereto, cent coupon bonds, and not less than twenty- 

s? including the costs and expenses of said fore- five thousand dollars ($25,000) pér mile in 

te clo ure suit, and of certain preliminary sur- stock, against every mile of present com- 
veys and other work done, said committee is pleted main line of said railroad. 

5. authorized by said reorganization agreement “The committee agrees that all moneys re- 
to borrow or cause to be borrowed through a ceived by it either from the subscribers 
construction company all the money neces- hereto or from the other subscribers for said 
sary to said ends and in order to secure the notes, shall be paid to the said manager, to 

he repayment thereof to pledge all the stocks be disbursed by it as hereinafter provided, 

ge and all the bonds of the company, owning and until so disbursed will be held by the 
is the present St. Louis & North Arkansas Rail- latter as trustee, as additional security for 
he road and the stocks and the bonds of th- the payment of the collateral trust notes next 





eompany or companies owning the several ex- 
tensions of said railroad, herein above-men- 
tioned; provided the loans so made shall be - 





hereinafter mentioned. 


“The committee will deliver, or cause to be 
delivered, to the subscribers, collateral trust 
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5 per cent notes, hereinabove described, or 
interim receipts of the manager therefor, up- 
on the payment, as herinafter provided, of 
his, her or its subscription, which said nofes, 
in the aggregate, shall not exceed in par 
value the sum of six million dollars ($6,000,- 
000), and shall be issued and delivered as 
aforesaid at the rate of one thousand dollars 
($1,000), in par value, for every nine hun- 
dred and fifty dollars ($950) paid in by such 
subscriber; and at the same time will cause 
to be returned to such subscriber in cash the 
sum of twenty-five dollars ($25) as a com- 
mission for the purchase of each of said 
notes. Said notes shall be made by the Alle- 
gheny Improvement Company, or some other 
construction company, shall be coupon notes, 
with interest payable semi-annually, and upon 
delivery will have the coupon next maturing 
thereafter show by a statement across its 
face a proper reduction in amount, if such 
shall be necessary, to represent the proper 
adjustment of interest at the date of such 
delivery. All said notes shall be equally se- 
cured by an indenture of pledge, in substan- 
tially the form hereunto attached and made a 
part hereof, under which there shall be de- 
posited, and .shall be held by the trustee 
therein named, first, all the stock and bonds 
which shall be issued either against the 
mileage of the present completed railroad, or 
against the mileage of railroad to be con- 
structed as herein provided, or against the 
expenditure of money for new construction 
or other purposes specified in this agreement, 
and, second, all unexpended moneys paid in 
by subscribers, as herein elsewhere pro- 
vided.” 


Then follow elaborate provisions for the sale 
of the collateral trust notes by the committee 
or its manager, the Union Trust Company, 
and the use of the money derived from the per- 
sons subscribing for said notes in reimbursing 
the committee for expenses incurred under the 
reorganization agreement and for the making 
of said extensions and equipment of the same 
and of the present line of railroad and for 
commissions and expenses authorized by the 
subscription agreement. Towards the close of 
the subscription agreement it is provided as 
follows: 

“Nothing herein contained or otherwise 
shall constitute the subscribers partners, nor 
shall render any of them liable as under con- 
tract or otherwise, except for his due pro- 
portion of the amount subscribed by him.” 


The form of indenture referred to securing 
said collateral trust notes subscribed for, is part 
of Exhibit 3, and is made by said reorganiz1- 





tion committee as pledgors, parties of the first 
part, and the St. Louis Union Trust Company as 
trustee, party of the second part. It recites 


the making of said subscription agreement, - 


dated the 20th day of June, 1906, and that the 
pledgors assign and transfer to the trustee, 
$3,065,500 of the first mortgage bonds dated 
July 1, 1906, and the same amount of the capi- 
tal stock of the Missouri & North Arkansas 
Railroad Company; also all of the other first 
mortgage bonds and all of the stock of said 
railroad or railroads which shall own its 
present line and the several extensions thereof 
which may thereafter be issued and delivered 
to the committee or said St. Louis Union Trust 
Company under said agreement of June 20, 
1906; also all the moneys, so long as same 
shall remain unexpended, raised for the pur- 
poses provided in said subscription agreement 
of June 20, 1906: 


“To have and to hold the property afore- 
said unto the trustee and its legal successors 
and assigns forever, in trust for the equal 
ratable benefit and security of all and every 
present and future holders and holder of any 
of the notes secured hereby, without any 
preference or priority of one note over an- 
other, for the uses and purposes herein ex- 
pressed. 

“(1) The pledgors may issue or cause to 
be issued from time to time, notes of the Alle- 
gheny Improvement Company, or some other 
construction company, substantially in form 
contained in schedule hereto attached, to an 
aggregate amount not exceeding in par value 
the sum of six million dollars ($6,000,000). 
Said notes shall be of even date herewith, 
shall bear interest at the rate of 5 per cent 
per annum, payable in equal semi-annual in- 
stallments, represented by coupons; shall be 
in denominations of one thousand dollars 
each; and shall contain a certificate of the 
trustee that such note is one of the notes 
herein referred to—without which certificate 
no note shall be entitled to the security af- 
forded by this instrument.” 


Then follows provision for payment of taxes 
by the trustee on the pledged property and 
other details not important to transscribe, and 
that “(6) In the event the said pledgors shal! 
fail to pay or cause to be paid by the maker 
thereof, all of the notes issued or to be issued 
hereunder, together with the interest thereon, 
according to the terms hereof, or shall make 
default in respect of any other provision 
herein contained, the trustee may, and, upon 
request in writing of the holders of at least 
one-half in par value of all the notes issued 
hereunder and then outstanding, shall sell the 











XUM 














XUM 





Vol. 96 


CENTRAL LAW JOURNAL 


s 


177 











said stocks and bonds pledged hereunder,” at 
public auction at the front door of the court- 
house in St. Louis, after due publication, and 
apply the proceeds to the payment of costs 
and then to the payment ratably of said notes 
and interest and the remainder, if any, to the 
pledgors. Attached to said indenture of pledge 
made part of said subscription agreement is a 
schedule setting out the form of notes to be 
made by the Allegheny Improvement Company 
in the same words and figures as Exhibit 2, 
heretofore copied herein. 

(1) II. As to appellant’s first contention, 
that defendants are liable as partners, we must 
rule this point against appellant. This con- 
tention is principally based upon the provision 
in, the reorganization agreement that “all 
profits made by such construction company 
shall,-under proper contract to be made by the 
committee, be paid to the committee for the 
benefit of the holders of the certificates of in- 
terest.” But it is not sufficient to create a 
partnership inter sese that the parties were to 
share the profits of a given enterprise or trans- 
action. They must also have agreed, that is, 
intended to share the losses and to become 
partners. This Court, in Chapin v. Cherry, 243 
Mo. loc. cit. 402, 147 S. W. loc. cit. 1092, per 
Woodson, J., said: 


“A partnership contract as defined by Cyc. 
in volume 30, p. 349, and supported by all 
the authorities is, ‘A contract of two or more 
competent persons to place their money, 
effects, labor and skill, or some or all of 
them, in lawfui commerce or business, and to 
divide the profits and bear the losses in cer- 
tain proportions.’ ” 

Or, as was held in the case of Mackie v. Mott, 
146 Mo. 230, 47 S. W. 897, the foundation of a 
co-partnership is one of intention by all the 
parties thereto, which must be arrived at from 
the contract itself, and surrounding circum- 
stances. In Hazell v. Clark, 89 Mo. App. 78, 
loc. cit. 83, this language is used by the Court: 

“The terms of the contract, where there is 
one, must fix the real status of the parties 
toward each other. * * * The intention is 
to be ascertained from the whole of the con- 
tract—from the actual relations it creates— 
and not from the fact that the parties de- 
nominate it a partnership.” 

Mere participation in the profits, without 
an intention to become a partner and share 
losses, will not make parties partners as be- 
tween themeslves. Hughes v. Ewing, 162 Mo. 
261, 62 S. W. 465. In a late case in the Court 
of Appeals, Fuel Co. v. Brady, 202 Mo. App. 
loc. cit. 556, 208 S. W. loc. cit. 153, the rule is 
well stated as follows: 





“Persons cannot become partners except by 
agreement, express or implied. * * * The 
particular test as to the existence of the 
partnership relation which is most widely 
accepted today, and which is applicable espe- 
cially as between the parties themselves irre- 
spective of the rights of third parties is 
that a partnership is formed and exists only 
when it was the intention of the parties that 
they should be partners. Partnership con- 
tracts, like other contracts, are governed by 
the intention of the parties.” 


Beauregard v. Case, 91 U. S. 134, 23 L. Ed. 
263, much relied on by appellant’s learned 
counsel, widely differs from the case we have 
before us. There the agreement provided that 
the parties should share the losses as well- as 
the profits, and expressly stated the parties 
were co-partners and that their agreement con- 
stituted a partnership. We cannot find a sin- 
gle syllable in any of these documents con- 
templating that defendants shall be jointly or 
at all liable for any losses that any construction 
company might suffer, or that defendants in- 
tended to become partners in any respect what- 
ever. But, on the other hand, elaborate pro- 
vision was made to avoid all liability on the 
part of the defendants for all construction or 
extension work, by providing for a construc- 
tion corporation to do such work and to issue 
its notes to raise money therefor and by clearly 
specifying in the subscription agreemnt which 
plaintiff signed and in the notes it received, the 
precise character, form, and terms of said 
notes whereby all liability for their payment 
was carefully limited to the securities pledged 
for the payment thereof, and the net earnings 
of the railroad, as reorganized and extended, 
and the unexpended funds derived from said 
notes. The recitals in the bondholders’ reor- 
ganization agreement show that the only lia- 
bility which the committee was authorized to 
fix upon the defendants, was for moneys neces- 
sary to be paid upon their bid at the master’s 
sale and costs of the foreclosure, “and to no 
greater extent” and then only “severally in 
proportion” to their holdings of bonds. The 
committee had no authority anywhere in any 
of the agreements pleaded, to fix any liability 
upon the defendants for constructing exten- 
sions or making other improvements, and said 
committee never undertook to do so. So that 
it is clear enough that defendants were not by 
their contracts to share or pay any losses grow- 
ing out of construction work and never in- 
tended to become partners and could not there- 
fore have been partners as between themselves. 


(2) III. It is equally well-established law 
that third parties cannot hold persons liable 
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as partners, unless they are partners in fact 
and inter sese, except upon the ground of 
estoppel in cases where they have held them- 
selves out as partners and the plaintiff has 
acted upon such holding out. There is no alle- 
gation in the petition and no provision in any 
of the documents upon which the petition is 
founded indicating that defendants held them- 
selves out as partners to the plaintiff. 


“Except where the third party makes a 
case by reason of the alleged partner. holding 
himself out as such, the question of partner- 
ship is the same as between the parties them- 
selves.” Fuel Co. v. Brady, 202 Mo. App. loc. 
cit. 555, 208 S. W. loc. cit. 153, citing Distill- 
ing Co. v. Wilson, 172 Mo. App. 612, 156 S. 
W. 23; Nugent v. Armour Packing Co., 208 
Mo. 480, loc. cit. 499, 106 S. W. 648. 


So that we must rule that the first count in 
the petition seeking to hold defendants as part- 
ners states no cause of action. 

IV. Again: That defendants were not in- 
tended to be liable as partners or at all, upon 
the’ improvement company’s notes subscribed 
for and purchased by plaintiff and that plaintiff 


was aware of that fact, and agreed thereto, is. 


also clear from the recital in the sub- 
scription. agreement, which plaintiff signed, 
that the subscribers to the reorganization agree- 
ment had reserved the right of subscribing for 
said notes, and had subscribed for $2,300,000 
thereof. It never was contemplated by the 
said agreement under which plaintiff purchased 
said notes, that any of the subscribers to the 
reorganization agreement, which the defend- 
ants were, should ever become payers of said 
notes, but that they should become payees 
thereof, the same as the plaintiff, to the extent 
of their subscription therefor. 


NOTE—Zlements of Partnership.—IiIt is un- 
necessary to annotate this well-known point of 
law, but owing to the importance of the re- 
ported case it was thought advisable to publish 
the Court’s opinion. 








ITEMS OF PROFESSIONAL INTEREST 


FINE WORK OF FINGER PRINT AND 
HANDWRITING EXPERT 


Having proved the inaccuracy of finger prints 
as a means of identification, Milton Carlson, 
the Los Angeles handwriting and finger print 
expert, has just returned from a 3500-mile trip 
to Valdez, Alaska, where he was called to tes- 
tify as a witness in the trial of a young man 
on the charge of burglary. Carlson by his tes- 
timony on the worthlessness of finger print 
evidence was able to secure an acquittal for 
the youth. 





How a cut hand nearly sent an innocent man 
to prison reads like a novel. 

A store in Valdez was broken open and some 
money stolen. On the side of the glass still left 
in the window broken to gain admission were 
two finger prints. There was also some blood. 

Several days later Virgil Rich, son of a 
barber in a neighboring town, was accused of 
passing a silver dollar covered with blood. As 
silver dollars were among the articles stolen 
from the store till, Rich was arrested charged 
with the robbery. Rich’s parents claimed he 
was at home in bed the night of the alleged 
robbery. 

The case was called before United States Dis- 
trict Judge Ritchie and was prosecuted by 
United States District Attorney Duggan. 

The prosecution introduced handwriting ex- 
perts who testified that in finger prints any 
six points of similarity between prints were 
enough for conviction and cited several in- 
stances. 

Carlson, who had been summoned by the de- 
fense, was able to introduce a finger print 
from the book of Sir E. R. Henry, head of 
Scotland Yard, London, authority of finger 
print classification, and father of the present 
method of finger print classification and showed 
the court that there were fourteen points oi 
similarity between the finger prints in the 
book taken from a known person in London 
several years ago and the finger prints found 
on the glass. 

Having no other evidence against Rich ex- 
cept the identification of finger prints, the gov- 
ernment case fell to the ground. The jury re- 
turned a verdict of not guilty after being out 
less than an hour. 

According to Carlson, the methods of identi- 
fication ana classification of finger prints are 
entirely too lax for general use and that 60 
per cent of the finger prints of the people of 
the world have similar points of identification, 
and that unless some distinctive and unusual 
mark is recorded the finger print outside of 
general identification is of little value—Los 
Angeles Express. 


GEORGIA BAR ASSOCIATION 
The Fortieth Annual Meeting of the Georgia 
Bar Association will be held at Hotel Tybee, 


Tybee Island, Georgia, on Thursday, Friday 
and Saturday, May 31 and June 1 and 2, 1923. 


ILLINOIS BAR ASSOCIATION 


The Annual Meeting of the Illinois State Bar 
Association will be held at Peoria, Illinois, May 
31, June 1 and 2. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 





Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 




































































Alabama 48 
Arkansas 27, 65 
California 2, 13, 30, 47, 64 
Delaware 37, 39 
Georgia 63 
Indiana 42, 55 
Kentucky 66 
lowa 36, 59 
Louisiana 46 
Maryland 68 
Massachusetts 11, 31 
Minnesota 3, 62, 49 

1 1 ippi 61,. 67 
Missouri 26, 40, 43, 44 
Montana 9 
New York 5, 7, 8, 60 
Pennsylvania 6, 12, 52, 53, 56 
Oklahoma 28, 45, 58 
South Carolina 33, 34 
South Dakota 4 
Texas 24, 25 
U. S.C. C. A........ 1, 10, 14, 16, 18, 19, 20, 21, 29, 54, 57 
U.S. D.C 15, 17, 22, 23, 35, 38, 41, 51 
uU. Ss. S.C 32 





Vermont 50 





1. Arrest—Unlawful.—Forcible search and arrest 
of defendant without a warrant by a prohibition 
agent on suspicion only that he was transporting 
liquor on his person in violation of law held un- 
lawful.—Snyder v. United States, U. 8, C. C. A., 
285 Fed. 1. 


2. Automobiles—Danger Signals.—An automobile 
driver, observing common lanterns hanging to bal- 
usters leading from the sides to a traveled space 
near the middle of a road across which an excava- 
tion extended while passing such point in the day- 
time, held not entitled to assume in returning 
after dark that there would be a red light at the 
—ee v. Miller & Lux, Calif., 212 

ac. 4, 


3.——Right to Cross.—Auto drivers must use due 
care in approaching crosswalks when pedestrians 
are crossing thereon. Their rights to cross are not 
subordinate to those of auto drivers.—McMahon 
v. Flynn, Minn., 191 N. W. 902. 


4. Banks and Banking—Bailment.—Where a cus- 
tomer delivered his Liberty Bonds to a bank to be 
transmitted by it to another city for safekeeping, 
receiving a certificate for the par value thereof 
Payable to the order of the customer in Liberty 
Bonds of that issue, the transaction was a bail- 
ment and not a deposit of the bonds, and the cus- 
tomer is not entitled to preference in payment 
from the bank guaranty fund, after the bank con- 
verted the bonds to its own use and then became 
insolvent.—Spry v. Hirning, S. D., 191 N. W. 833. 


§.——Contract Price.—Where, in response to a 
cable of plaintiff’s assignor relative to the pur- 
chase of credit in rubles, defendant’s bank in 
Russia cabled that today’s rate was six for $1, 
and plaintiff’s assignor cabled to purchase a stated 
amount at not below six, and defendant arranged 
for the credit at that rate, held, that the rate 
quoted was defendant’s terms for selling rubles, 
and hence plaintiff cannot recover the difference 
between the amount paid and the market price of 
rubles on the day of the sale-—Western Investors’ 
oe ¥ Russo-Asiatic Bank, N. Y., 198 N. Y. S 

6.—Duty to Notify.—Where plaintift’s employee 
in routine of business appropriated an unsigned 
check, changed the name of the payee, and forged 
plaintiff’s treasurer’s name thereto, plaintiff owed 
its bank no duty of reporting that an unsigned 
check was missing.—Pure Oil Pipe Line Co. v. 
Solumbia Nat. Bank, Pa., 119 Atl. 607. 





7.—Facilitating Conversion.—Where a regular 
depositor opened a “special’’ account, depositing 
therein a certified check drawn by him as attorney 
in fact for another, to himself as “trustee,” the 
trust company was not liable, as for facilitating 
conversion, to the depositor’s principal, nor to such 
principal’s estate for money embezzled by such 
depositor, because the account was denominated 
“special” rather than “trustee.’’-—Whiting v. Hud- 
son Trust Co., N. Y., 138 N. E. 33. 


8.——Joint Account.—Where two persons are co- 
owners of a bank account, under Banking Law, § 
249, their interest is presumed to be joint and not 
several.—Loker v, Edmans, N. Y., 197 N. Y. S. 857. 


9.—Party to Suit.—In an action on an alleged 
contract between plaintiff and W., the cashier and 
managing director of a bank, by which he was to 
advance the money to bid in property for plaintiff. 
and take a conveyance as security, where it was 
alleged that he acted in his capacity as cashier 
and managing director, he was not a necessary or 
proper party defendant.—Marcellus v. Wright, 
Mont., 212 Pac. 299. 

10.— Payable on Demand.—Where a Mexican 
bank transmitted coin to a correspondent, to be 
held, payable on the demand of an American na- 
tional bank, the national bank is liable for its 
negligent failure to remove the funds from the 
custody of the depositary before the latter’s insol- 
vency.—Compania Occidental de Almacenaje, S. A. 
v. First Nat. Bank, U. S. C. C. A., 285 Fed. 333. 


11.—Set Off.—Under St. 1908, c. 520, § 3 (G. L. 
c, 172, § 62), providing that deposits, investments, 
or loans of savings departments of trust companies 
shall be appropriated solely to the security and 
payment of deposits, a deposit in the commercial 
department cannot be set off against a debt owing 
by the depositor to the savings department for 
borrowed money.—Tremont Trust Co. v. Baker, 
Mass., 137 N. E. 915. 


12.—Transfer of Stocks.—Injunction, applied 
for by dissenting stockholder of a bank, to re- 
strain transfer of the bank’s assets to a newly 
formed trust company, in consideration of issue of 
its stock pro rata to stockholders of the bank in 
exchange for their bank stock, was properly re- 
fused where the rights of plaintiff were amply pro- 
tected by bond to insure him payment in cash of 
a just valuation of his shares in the bank.—Maxler 
v. Freeport Bank, Pa,, 119 Atl. 592. 


13.—Trustee.—A bank cashier’s knowledge of 
his intent to convert to his own use money belong- 
ing to the estate of his ward but deposited to and 
withdrawn from his personal account in the usual 
course of business, was not knowledge which he 
would be presumed to have communicated to the 
bank, so as to render it liable to the ward’s estate 
for the amounts so withdrawn; the bank occupying 
no fiduciary relation to such estate.—Southern 
Trust & Commerce Bank v. San Diego Sav. Bank, 
Calif., 212 Pac. 385. 


14, Bankruptcy—Claims.—The bankrupt is not a 
party legally interested in the distribution of his 
estate, who may contest the allowance of claims; 
nor is a creditor, who, by reason of having re- 
ceived a voidable preference, has no provable claim. 
—Gregg Grain Co. v. Walker Grain Co., U. S. C. 
C. A., 285 Fed. 156. ¥ 

15.——Composition.—Acceptances of an offer of 
composition, signed by attorneys representing 
creditors, are sufficient, in the absence of objec- 
tion by the clients.—In Re Jacobs & Rosner, U. S. 
D. C., 285 Fed. 443. 

16.——Corporation Stock.—Where an adverse 
claimant of corporate stock alleged that he had 
purchased an interest therein from the bankrupt 
prior to bankruptcy, and had received a certificate 
therefor from the corporation, but that subse- 
quently the corporation fraudulently issued to the 
bankrupt other certificates of stock in excess of its 
total capitalization and in fraud of claimant’s 
rights, the controversy was not over property in 
the possession of the bankrupt, and it cannot be 
determined in a summary proceeding in the bank- 
guptcy court over the claimant’s objection, so that 
claimant should be given leave to make the party 
a trustee to his suit against the corporation re- 
specting such stock.—In Re Bennett, U, 8S. C. C. A., 
285 Fed. 351. 
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17.—Interested Party.—Under the settled law 
of North Carolina, that a notary public in taking 
acknowledgment of a deed and making privy exam- 
ination of the maker’s wife, is performing a judi- 
cial function, and that if he is an interested party 
he is disqualified and the probate a nullity, a trust 
deed executed by bankrupt and his wife in favor 
of a bank and probated before a notary, who was a 
stockholder and assistant cashier of the bank, held 
invalid as against bankrupt’s trustee.—Boone v. 
Merchants’ & Farmers’ Bank, U. S. D. C., 285 Fed. 


18.—Knowledge of Insolvency.—A _ contract 
whereby a wholesale dealer sold flour and lard to 
his customers in excess of their storage facilities, 
to protect them against an expected increase in 
price, and agreed to deliver the goods in the future, 
if the buyers would sign trade acceptances payable 
at the time of delivery, was an agreement for sale, 
and not a lending of the buyers’ credit to the 
wholesaler, so that the buyers were entitled to 
the goods after the bankruptcy of the wholesaler. 
if there had been a delivery thereof to the buyers 
at a time when they had no knowledge of the 
wholesaler’s insolvency,—Willen v. Schillicci, U. S. 
C, C. A., 285 Fed. 12. 


19.——Name.—The Bankruptcy Act (Comp. St. 
§§ 9585-9656), does not require a bankrupt corpora- 
tion to list its corporate name as a part of its 
assets, nor does such name pass to creditors sub- 
ject to the payment of debts, and the rule is not 
affected by Ky. St. § 562, allowing the purchaser 
of a corporation’s franchise and property to or- 
ganize a new corporation, with the rights, privi- 
leges and franchises of the corporation.—Theobald- 
Jansen Electric Co. v. Harry I. Wood E. Co,, U. 
S. ©. C. A., 285 Fed. 29 


20.——Preferences.—That a creditor took back 
goods sold to bankrupt at the sale price, though 
at the time they were worth but half such price in 
the market, held sufficient to warrant a finding 
that the creditor had reasonable cause to believe 
that bankrupt was insolvent and that the transfer 
would effect a preference.—Bossak & Co. v. Coxe, 
U. S. C. C. A., 285 Fed. 147. 


21.—Preference.—Where the evidence before 
the court when it disallowed a claim, except on 
surrender of a payment received within four 
months, was sufficient to support a finding that 
the payment constituted a voidable preference. 
whether or not the findings of the referee estab- 
lished every element of a preference is immaterial. 


—Blair & Hughes Co. v, Bransford, U. S. C. C. A., 
285 Fed. 34. 
22.—Priority.—Under Bankruptcy Act, § 64a 


(Comp. St. § 9648), taxes legally due and owing by 
bankrupt are entitled to priority of payment over 
all contract debts, including claims for wages given 
priority over other debts by subdivision b(4).—In 
Re Kittenplan, U. S. D. C., 285 Fed. 62. 


23.——Railroad Claim.—At the time of its bank- 
ruptcy a corporation had certain lumber in course 
of transportation by the Railroad Administration. 
which unloaded the lumber on its own ground and 
several months later sold it. Held that. while de- 
murrage until unloading, and the cost of unloading 
were proper claims against the estate, a charge for 
storage as demu and at the demurrage rate 
after bankruptcy was not allowable as a prior or 
preferential claim or debt due the United States, 
under Rev. St. § 3466 (Comp. St, § 6372); also that 
the Director General was chargeable with the fair 
value of the lumber at the time of bankruptcy.— 
In Re Stork Contractors’ Export Corporation, U. 8. 
D. C., 285 Fed. 438. 


24. Bills and Notes—Indorser.—Under Rev, St. 
art. 1843, where the maker of a note was insolvent 
and his residence unknown, the failure of a holder 
to promptly bring suit does not release indorser.— 
Bilucher v. Meuly, Tex., 247 S. W., 391. 


25.——Negotiability.—A certificate of deposit cer- 
tifving that the named person has deposited a cer- 
tain sum payable to the order of the named person 
in current funds in six months from date on re- 
turn of the certificate properly indorsed is a nego- 
tiable instrument, and transferable by indorse- 
ment in the same manner and with the same legal 
result as other negotiable paper.—Clark v. Holdér, 
Tex., 247 Ss. W. 699. 








26.—~Notice.—Where a check was given for the 
purchase of a note not due on February 26, after 
notice on March 16 of seller’s alleged defect in 
title to the note, buyer held not guilty of bad 
faith in not stopping payment on the check, where 
there was no evidence that he knew it had not 
been paid.—Reitherman v. Wheeler, Mo., 247 S. W. 
222, 


27. Carriers of Goods—Penalties.—Crawford & 
Moses’ Dig. § 937, providing for a continuing daily 
penalty of $2 against an express company for fail- 
ure to pay the value of goods lost in transit within 
20 days after notice of their loss, is unconstitu- 
tional, the penalty being exorbitant and unreason- 
able for the reason the statute leaves it to the dis- 
cretion of the owner of the lost goods to bring suit 
at any time within the period cf the statute of 
limitations.—American Ry. Express Co. v. Bratton, 
Ark., 247 S. W. 379. 


28, Carriers of Passengers—Sleeping Passenger. 
—There is no duty upon the part of a railroad com- 
pany to awaken a passenger who has fallen asleep 
in a chair car in order to advise him that his 
destination has been reached, and to enable him 
to alight there—Newton v. Okmulgee Wholesale 
Grocery Co., Okla., 212 Pac. 422. 


29. Commerce—Garnishment and Attachment.— 
The effect on interstate commerce of garnishment 
and attachment proceedings, authorized by a state 
statute, is too remote to be objectionable.—Atchi- 
son, T. & S. F, Ry. Co. v. Wells, U. S. C. C. A., 
285 Fed. 369. 


30.—Interstate.—Sale of goods through travel- 
ing salesman of a manufacturer whose principal 
Place of business was in another state, where it 
was engaged in the manufacture, such solicitors 
receiving the orders and sending them to the other 
states when the goods so ordered were shipped, 
constituted ‘interstate commerce.’’—Charlton Silk 
Co. v. Jones, Calif., 212 Pac. 203, 


31. Conspiracy—Labor Union.—Where an em- 
ployer’s business was operated in a normal and 
usual manner and to a normal extent, and the 
places of all union men who had left had been 
fflled, and strike benefits had not been paid for 
some time, a strike was ended, within G. L. c. 
150, § 4; but, even if it was still pending, the mem- 
bers of a labor union had no right to interfere with 
the employer’s business, for the illegal purpose of 
forcing it to abandon the making of individual 
contracts with its employees.—Moore Drop Forging 
Co. v, McCarthy, Mass., 137 N. EB. 919. 


32. Constitutional Law—Contracts.—Though the 
remedy for enforcement of a contract may be so 
far a part of the contract as to be within the pro- 
tection of Const. art. 1, § 10, prohibiting a state 
from impairing the obligation of a contract, it is 
not necessarily so, and the Legislature may modify 
or change existing remedies, or prescribe new 
modes of procedure, if a substantial or éfficacious 
remedy remains or is given.—Conley v. Barton, 
U. S. 8S. C., 43 Sup, Ct. 238. 


33. Contracts—Labor.—A contract between land- 
lord and tenant that labor in the neighborhood 
should not be employed by the landlord at all, but 
should be left alone for the tenant’s use fo be 
employed by the tenant in harvesting his crops, 
held against public policy, as it forced the labor 
to be employed by the tenant at his own price.— 
Winthrop v. Allen, S. C., 115 S, EB. 745. 


34. Corporations—Books.—A corporation organ- 
ized under the laws of South Carolina has a right 
to transact business and to use certain of its books 
outside the state, and the law does not, either 
expressly or impliedly, require performance of the 
impossible condition that all books of a domestic 
foreign corporation doing business fh a foreign 
state or county shall be kept at all times a 
4 state.—Self v. Langley Mills, S. C., 115 8, 


35.——Claims Against Receivers.—Subscriptions 
by a business corporation to educational institu- 
tions, authorized by the directors, where there was 
a reasonable probability of direct benefit to the 
corporation from the activities of the institutions 
aided and where similar subscriptions were made 
by other corporations, held within the corporate 
powers and valid, and receivers of the corpora- 








XUM 


oth 
use 
tra 


4 


whi 





cc mwwwoer Sere . "Ey? Wwe = ~ 











XUM 


‘ 





Vol. 96 


CENTRAL LAW JOURNAL 


181 








tion, in the absence of objection by creditors or 
stockholders, authorized to allow the claims of the 
beneficiaries as general creditors.—Armstrong Cork 
Co. v. H. A. Meldrum Co., U. S. D, C., 285 Fed. 58. 


36.——Charter,—The user by a corporatiun of the 
charter and by-laws procured for it by an attor- 
ney under contract with its promoters is not per 
se an adoption of the ratification of the promoters’ 
contract, since the corporation had no option to 
accept or refuse the benefits of the contract.— 


Kridelbaugh v. Aldrehn Theatres Co., Iowa, 19i 
N. W, 803. 
37.——Directors.—Under Gen. Corp. Law, § 9, 


requiring that the business of corporations be 
managed by a board of not less than three direc- 
tors, a majority of whom shall constitute a quo- 
rum, four directors of a corporation having a board 
of nine did not constitute a quorum, and hence 
could not elect a director to fill one of two vacan- 
cies, though a by-law provided that, if the office 
of one or more directors became vacant, the re- 
maining directors should elect a successor, whether 
or not section 30, providing that any vacancy in 
the board shall be filled by it, unless otherwise pro- 
vided in the by-iaws, conveys authority to place 
such power, when taken away from the board, in 
others than the stockholders; there being still a 
full statutory quorum of the board in office.— 
Mecleary v. John S. Mecleary, Inc., Dela,, 119 Atl. 
557. 


38.——Expenditures.—A corporation, which as 
majority stockholder in another’ corporation, 
through a reorganization plan, has acquired all the 
stock of the reorganized company, but has been 
required by the court to make a pro rata distribu- 
tion of the new stock among the minority stock- 
holders of the old corporation, on payment by them 
of their proportionate share of unsecured debts of 
the old corporation which it has paid to effect the 
reorganization, is entitled to charge only its actual 
expenditures in that behalf, and not the face value 
of the claims discharged, and has the burden of 
proof to show the amount of such actual expendi- 
tures.—Bogert v. Southern Pac. Co., U. S. D. C., 
285 Fed. 46. 

39——-Fraud.—The failure of stockholders to ex- 
amine the corporate records and books and thus 
acquire knowledge of the wrongful acts of the 
corporate officers and directors is not to be at- 
tributed to their negligence, for they have a right 
to assume that the officers and directors will be 
faithful to their trust, and hence, where the fact 
that the directors in September, 1911, fraudulently 
voted themselves stock of the corporation contrary 
to Const. art. 9, § 3, did not become known to the 
stockholders until a receiver was appointed on 
February 17, 1919, laches could not antedate the 
appointment of the receiver.—Cahall v. Burbage, 
Dela., 119 Atl. 574. 


40.—Interstate Commerce.—A foreign corpora- 
tion having no stock of goods in Missouri was not 
doing business in that state, in violation of Rev. 
St, 1919, § 9792, in selling goods, manufactured and 
kept in other states, through solicitors who took 
orders in Missouri, but sent them in to the com- 
pany’s home office; its business being interstate 
commerce.—J. B. Colt Co. v, Watson, Mo., 247 
S. W. 493, 

41. Customs and Usages—Sugar.—Where, in the 
exportation of sugar from the port of New York, 
“sugar in bags’’ was understood by shippers to 
mean granulated sugar in bags, a contract for the 
shipment of ‘sugar in bags’ must be inter- 
preted in the light of this understanding, and did 
not cover cube sugar in bags, which was custom- 
arily carried at ship’s option weight or measure- 
ment.—Minford v. Moore & McCormack Co., U. 8S. 
D. C., 285 Fed. 207. 


42. Easements—Necessary.—Where lane used by 
landowner in going to the different tracts into 
which his heirs partitioned the land was absolutely 
necessary to the use of one of such tracts, and 
reasonably necessary to the proper enjoyment of 
others, the owners of such tracts had a right to 
use a way thereover as an‘appurtenance to their 
tracts.—Kaiser v. Somers, Ind., 138 N. E. 20. 


43. Electricity—Ordinary Care.—Assuming that 
a boy was a trespasser as to the owner of land on 
which he was gathering walnuts and over which 





an electric light company maintained electric wires, 
he was not a trespasser as to the light company, 
and it was not relieved by his trespass of the duty 
to use ordinary care,—Godfrey v. Kansas City 
Light & Power Co., Mo., 247 S. W. 451 


44. Fixtures—Mortgage.—An attachment of 
mining machinery was not objectionable as attach- 
ment of part of a chattel real, in view of a mining 
lease treating the machinery as chatteis, removable 
on forfeiture, and the reservation of a chattel 
mortgage thereon when defendant purchased the 
machinery.—Ace Min. & Mill. Co. v. R. U, Min. Co., 
Mo., 247 S. W. 172. 


45. Frauds, Statute of—Performance of Contract. 
An oral contract for the purchase of real estate, 
where payment of the purchase price has been 
made, and the vendee goes into possession of said 
property in good faith and makes valuable im- 
provements thereon, takes the contract out of the 
statute of frauds, and is such a part performance 
of contract as to warrant a court in decreeing 
specific performance of the contract.—McMaster v. 
Goss, Okla,, 212 Pac. 304. 


46.—Writing.—Whi.e agreements purporting to 
transfer, incumber or otherwise affect real estate 
must be in writing, an agreement, merely enlist- 
ing the personal services of a broker in procuring 
a puchaser, does not affect the real estate in any 
way, and need not be in writing. —Whatley v. 
McMillan, La., 94 So. 905. 


47. Insurance—Amount Recoverable.—In a policy 
insuring an automobile against damage by collision 
or loss or damage by fire, a provision that the 
liability of the insurer shall be reduced by the 
amount of any property loss or damage until re- 
pairs have been completed or parts replaced, when 
it shall attach for the amounts originally written, 
does not reduce the amount of insurance against 
loss by fire after a collision by the total amount 
paid as loss resulting from the collision until all 
repairs have been completed and all parts replaced 
but, in the event of a fire occurring after some of 
the repairs had been completed and liability in- 
curred therefor, insured can recover the full loss 
less the cost of completing the repairs.—Honey v. 
eg A cee Indemnity Exch., Calif., 212 

ac. F 


48.——Authority.—Payments entered in receipt 
book in apparent due course of business, and by 
the same officer who acknowledged the beneficiary’s 
first payment, were exercise or continuation of 
initial authority, and the acceptance of the bene- 
fits by the society was sufficient to induce the 
member reasonably to believe that the authority 
continued to receive subsequent premiums.—Soy- 
ereign Camp, W. O. W, v. Reed, Ala., 94 So. 910. 


49 —Rider.—Heim v. American Alliance In- 
surance Co., 147 Minn. 283, 180 N. W. 225, 1022, 
to the effect that a fire insurance company may 
not use a.rider upon the standard form of insur- 
ance policy prescribed by statute which provides 
for any method of determining liability that re- 
sults in limiting the same at less than the actual 
floss and less than the amount insured, followed 
and applied.—Brecher Furnitute Co, v. Firemen’s 
Ins. Co. of Newark, N. J., Minn., 191 N. W. 912. 


50.—Time of Suit—A condition in a policy 
of insurance providing that no recovery shall be 
had thereon unless suit is brought within a given 
time is valid unless the time prescribed can be 
said to be unreasonable. or the limitation is ren- 
dered inoperative by statute.—Schlitz v. Lowell 
Mut. Fire Ins. Co., Vt., 119 Atl. 516. 


51. Intoxicating Liquors—Aboard Ship.—A ship 
of American registry at sea or within a foreign port 
is within the scope of the Eighteenth Amendment 
and of National Prohibition Act, tit. 2, § 3, as sup- 
plemented by Act Nov. 23, 1921, § 3.—International 
Mercantile Marine v. Stuart, U. S. D. C,, 285 Fed. 
79. 


52.——Penalties.—_While the state, when legislat- 
ing for the enforcement of the Eighteenth Amend- 
ment, has no power to depart from the construction 
of its meaning adopted by Congress and affirmed 
by the United States Supreme Court, yet it may 
provide such penalties as it may déem proper for 
breaches of its own laws, though such penalties 
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may be more severe than are provided in the fed- 
eral statutes; it being immaterial whether such 
legislation is passed pursuant to the grant of con- 
current powers of enforcement vested in the state 
by the prohibition amendment or by virtue of the 
state’s inherent police power, as the latter may be 
affected by the amendment.—Commonwealth v. 
Alderman, Pa,, 119 Atl 551. 


53. Landlord and Tenant—Lease Construed.— 
Where under a lease containing a provision against 
assignment, but allowing the lessor the “privilege 
to take in partners to operate a moving picture 
theater,’’ a partnership is formed, and thereafter 
the lessor sells his interest in it to another partner 
without any mention of the lease. which was still 
in his name, held that his act did not constitute a 
breach of the covenant; the lease being most 
strictly construed against the lessor.—Hunter v. 
Johns, Pa., 119 Atl. 605. 


54. Master and Servant—Assumption of Risk.— 
The Safety Appliance Acts (Comp. St. § 8605 et 
seq.), which were intended to promote the safety 
of employees and“travelers, and section 8 of which 
(Comp. St § 8612) eliminated assumption of risk 
in case of a violation covering any employee of any 
common carrier who may be injured, was not 
limited in the case of a defective coupling to an 
employee who was in the act of coupling or un- 
coupling the cars, but covers liabflity for injury to 
an employee whose duties in carrying water re- 
quired him to cross numerous tracks on which 
were strings of freight cars, and who was injured 
while climbing over the bumpers when other cars 
collided with the string, because the coupler be- 
tween them and the rest of the train broke.— 
Keenan v. Director General of Railroads, U. S, C. 
C. A., 285 Fed. 286. 


55.——Employee.—One using his own wagon and 
team in hauling coal from a coal company’s mine 
and delivering the coal to its customers. held an 
employee of the mine company.—Lower Vein Coal 
Co. v. Moore, Ind., 137 N. E. 887. 


56.——Negligence Per Se.—The employment of a 
boy under 14 years in violation of the statute 
(Pa, St. 1920, § 13286 is negligence per se, and the 
employer is liable for any injury in the course of 
the employment, regardless of negligence, and this 
liability exists where the employment is by an 
agent acting within the scope of his authority 
ve or implied.—Faiola v. Calderone, Pa., 119 


57.——On Duty.—An employee in the morning 
brought a helper engine from the roundhouse to 
the station and turned it over to the crew of a 
freight train at 8:15. At 2:45 p. m., when the 
train reached a point 36 miles distant, he was re- 
quired to again take charge of the engine and 
return it, In the meantime he had no duties to 
perform, but rode deadhead in the caboose. Held, 
that during such time he was not “on duty,’”’ with- 
in the meaning of Hours of Service Act, § 2 (Comp. 
St. § 8678).—United States v. Great Northern Ry. 
Co., U. 8S. C. C. A., 285 Fed. 152. 


58.—Relation Broken.—An employee, who un- 
necessarily leaves his employment and assumes a 
position of peril for his own pleasure or conven- 
fence, ceases to be an employee for the time being, 
and becomes either a trespasser or at best a mere 
licensee. This is true where an employee leaves 
his place of work and goes to another part of em- 
ployer’s premises which is not intended for his 
use.—Gypsy Oil Co. v. Ginn,, Okla., 212 Pac. 314. 


59.——-Time of Claim.—That an employee, who 
claimed that the employer owed him for overtime. 
which was not included in periodical pay checks 
issued, waited for six months after his last pay 
check before communicating with the employer as 
to his claim for overtime, did not bar his recovery. 
although it affected the weight and credibility of 
his testimony:—Yardley v. Iowa Electric Co., Iowa, 
191 N. W. 791. 


60. Municipal Corporations—Breach of Contract. 
—Within a contract with a city extending the time 
for completion of the work in case the contractor 
shall be actually and necessarily delayed by any 
strike not caused, instituted, or provoked by him 
or his agents, a strike due to the failure of the 








contractor to pay the wages essential to keep the 
work going is not one resulting in necessary delay, 
but one caused or provoked by the contractor if 
such wages are reasonable in amount and cheaper 
labor cannot be obtained at the prevailing market 
rates.—McGovern v. City of New York, N. Y., 138 
N. E. 26, 


61. Railroads—Authority of Servant.—A railroad 
company is liable for the tort of its servant com- 
mitted within the general scope of the latter’s 
employment, even though the servant in com- 
mitting the tort exceed his authority; and it is 
immaterial whether he exceed his authority know- 
ingly or ignorantly.—Yazoo & M. R. Co. v. 
Cornelius, Miss,, 95 So. 90. 


62.——Fair Doubt.—When contributory negligence 
is relied upon as a defense to an action for dam- 
ages for personal injuries sustained on a highway 
at a crossing where there were two main line rail- 
road tracks, and it was shown that a passing 
freight train on one of the tracks obstructed 
plaintiff's view of the other track and of an ap- 
proaching passenger train, by which he was struck, 
plaintiff is entitled to go tu the jury if there is a 
fair doubt as to the inferentes to be drawn from 
the admitted facts with respect to his alleged neg- 
ligence.—McCarty v. Chicago, M. & St. P, Ry. 
Co., Minn., 191 N. W. 819. 


63. Sales—Acceptance.—In an action for the 
price of goods sold, plea alleging that plaintiff 
shipped more goods than were ordered, and de- 
fendant subsequently agreed to retain the extra 
goods and pay for them after those orgered had 
been sold, and when the extra goods were needed, 
and that those ordered had not all been sold, 
held to state no defense.—O. B. Andrews Co. v. 
Dorsett, Ga., 115 S, E. 772. . 


64.——Illegal.—_Under Act May 3, 1915 (St. 1915, 
Pp. 328), declaring the sale of citrus fruit, 15 per 
cent or more of which shows a marked drying in 
20 per cent or more of the exposed pulp, a mis- 
demeanor a seller delivering fruit, pursuant to 
an executory contract fof the sale of his entire 
crop, after discovering that it was frosted to such 
extent, cannot recover the contract price, though 
the agreement was valid when made; Act May 
24, 1917, § lla (St. 1917, p. 912), prohibiting the 
sale of citrus fruit, except on trees, if ‘‘frozen to 
the extent of injuring the reputation of the citrus 
industry of the state,’ which is unconstitutional 
for the same reason as Act June 3, 1921 (St. 1921, 
p. 1234), and Act May 27, 1919, § 9 (St. 1919, p. 
1225), only purporting to supplement and not re- 
pealing, expressly or impliedly, the Act of 1915.— 
MacRae v. Heath, Calif., 212 Pac. 228. 


65.——Warranties.—In an action for the balance 
due on the purchase price of a cotton cleaner, pur- 
chased under a contract containing the provision. 
“twenty days use of cleaner will be conclusive 
evidence of fulfiliment of warranty and accept- 
ance,” where it appeared that such cleaner had 
been used several months before any objection was 
made to it, held, that a directed verdict for plain- 
tiff was proper.—Coleman v. Williams & Miller, 
Ark., 247 S. W. 75. 


66. Searches and Seizures—Affidavit.—An affi- 
davit, which merely states that the affiant has in- 
formation that a certain state of case exists, is 
not sufficient for issuing a search warrant.—Carter 
vy. Commonwealth, Ky., 247 8, W. 3. 


67. Waters and Water Courses—Absque Injuria. 
An upper owner may reasonably drain his surface 
waters into a natural water course, as required by 
good husbandry, and may exercise this right with- 
out qualification or limit, and if he thereby in- 
creases the flow of the stream beyond its capacity 
resulting in flooding and damaging a lower owner, 
such damage is damnum absque injuria for which 
no right of action lies, especially where the over- 
flow is due to the fact that other owners also ex- 
ercised their right to drain into the stream.—Board 
of Drain. Com’rs, Etc., v. Board of Drain. Com’rs, 
Etc., Miss., 95 So. 75. 

68.——Nuisance.—The condition arising from 
erecting a shed so that the rain drains therefrom 
against and damages the wall of a building of an 
adjoining landowner constitutes a nuisance.— 
Harms v. Kuchta, Md., 119 Atl. 454. 
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